CHAPTER 22

BOARD OF ZONI NG APPEALS

Sec. 22-1. Creation, Appointnment, Term etc.

Upon the effective date of this O dinance, there shal
be created a Board of Zoning Appeal s, which shall consist of
five (5) residents appointed by the Crcuit Court of the Gty
of Hanpton, as provided by law. Their terns of office shal
be for five (5) years each, except that the origina
appoi ntments shall be made for such terns that the term of
one nenber shall expire each year. The Secretary of the
Board shall notify the Court at least thirty (30) days in
advance of the expiration of any termof office, and shal
also notify the Court pronptly if any vacancy occurs.
Appointnments to fill vacancies shall be only for the
unexpired portion of the term Menbers nmay be reappointed to
succeed thensel ves. Menbers of the Board shall hold no other
public office in the Gty except that one nmay be a nenber of
t he Pl anning Conm ssion. A nenber whose term expires shal
continue to serve until his successor is appointed and
qual i fies.

Sec. 22-2. Oficers.

The Board shall elect fromits own nmenbership a Chairman
and Vi ce- Chai rman who shall serve annual terms as such, and
may succeed thensel ves. The Board shall appoint a Secretary
who shall not be a nenber of the Board.

Sec. 22-3. Quor um

For the conduct of any hearing and taking of any action,
a quorum shall be not less than a majority of all nenbers of
t he Board.

Sec. 22-4. Procedures and Records.

The Board nmay nmeke, alter, and rescind rules and forns
for its procedures, consistent with ordinances of the Gty
and general |aws of the Commobnwealt h.

The Board shall keep a full public record of its
proceedi ngs, including the recorded vote of each nenber upon
each question, and shall submt a report of its activities to
the Council at |east once each fiscal year.

Sec. 22-5. Conpensat i on.
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Menbers of the Board shall receive such conpensation as
may be established by the City Council.

Sec. 22-6. Meet i ngs.

Meetings of the Board shall be held at the call of the
Chai rman and at such other tines as the Board may determn ne.
The Chairman, or in his absence the acting Chairmn, may
adm ni ster oaths and conpel attendance of w tnesses. Al
neeti ngs of the Board shall be open to the public.

Sec. 22-7. Powers and Duti es.

The Board of Zoning Appeals shall have the follow ng
powers and duti es:

(a) To hear and deci de appeals from any order,
requi renent, decision, or determ nation nade by an
adm nistrative office in the admnistration or
enforcenment of the Zoning Ordi nance.

(b) To authorize, upon appeal or original application,
in specific cases such variance fromthe terns of
the Ordinance as will not be contrary to the public
interest, when, owng to special conditions, a
literal enforcenment of the provisions will result
i n unnecessary hardship; provided that the spirit
of the Ordinance shall be observed and substanti al
justice done, as follows:

When a property owner can show that his property
was acquired in good faith and where by reason of
t he exceptional narrowness, shall owness, size or
shape of a specific piece of property at the tine
of the effective date of this O dinance, or where
by reason of exceptional topographic conditions or
ot her extraordinary situation or condition of such
pi ece of property, or of the use or devel opnent of
property i medi ately adjacent thereto, the strict
application of the terns of the O di nance woul d
effectively prohibit or unreasonably restrict the
use of the property, or where the Board is
satisfied, upon the evidence heard by it, that the
granting of such variance will alleviate a clearly
denonstrabl e hardshi p approachi ng confiscation, as
di stingui shed froma special privilege or

conveni ence sought by the applicant, provided that
all variances shall be in harnony with the intended
spirit and purpose of the O dinance.

No such variance shall be authorized by the Board
unless it finds:
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(1) That the strict application of the O dinance
woul d produce undue hardshi p.

(2) The such hardship is not shared generally by
ot her properties in the sane zoning district
and the sane vicinity.

(3) That the authorization of such variance wll
not be of substantial detrinent to adjacent
property and that the character of the
district will not be changed by the granting
of the variance.

(4) That any delinquent real estate taxes owed to
the Gty of Hanpton on the subject property
have been paid, with the exception of
applications sponsored by the Gty of Hanpton.
(Amended 1/8/97)

No such variance shall be authorized except after
public notice thereof has been given by the
publication once a week for two (2) successive
weeks in sone newspaper having general circul ation
inthe city. Such notice shall state where copies
of the proposed variance may be exam ned. The
notice shall also specify the tinme and place of
heari ng at which persons affected may appear and
present their views, not |ess than six (6) days nor
nore than twenty one (21) days after the second
advertisenment shall appear in such newspaper.

When a variance involves twenty five (25) or fewer
parcels of land, then, in addition to the
advertising required above, witten notice shall be
given by the Board, at l|least five (5) days before
the hearing to the owner or owners, their agent or
t he occupant, of each parcel involved; to the
owners, their agent or the occupant, of al

abutting property and property inmediately across
the street or road fromthe property affected; and
if any portion of the affected property is within
an R-OS Subdivision, then to such incorporated
property owners’ association within the R GCS
Subdi vi si on that has menbers owning property

| ocated within two thousand (2,000) feet of the
affected property. 1In the case of a condom ni um or
cooperative, the witten notice may be mailed to
the unit owners’ association or the proprietary

| essees’ association, respectively, in lieu of each
i ndi vidual unit owner. Notice shall also be given
to the owner, his agent or the occupant, of al
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abutting property and property inmediately across
the street or road fromthe property affected which
lies in an adjoining county or nunicipality.

Notice sent by first class mail to the |ast known
address of such owner as shown on the current real
estate tax assessnent records shall be deened
adequate. (8/14/96)

When a variance involves nore than twenty five (25)
parcels of land, then, in addition to the
advertising required above, witten notice shall be
given by the Board, at l|least five (5) days before
the hearing to the owner, owners, or their agent of
each parcel of land involved. Notice sent by first
class mail to the |ast known address of such owner
as shown on the current real estate tax assessnent
records shall be deened adequate. (8/14/96)

When a proposed variance woul d i ncrease by greater
than fifty percent (50% the bulk or height of an
exi sting or proposed building on a parcel |ocated
within one half (1/2) mle of a boundary of an

adj oining county or municipality, then in addition
to the advertising and witten notification
required above, witten notice shall also be given
by the Board, at |east ten (10) days before the
hearing to the chief adm nistrative officer of such
adj oining county or municipality. (8/14/96)

A party’s actual notice of, or active participation
in, the public hearing required herein shall waive
the right of that party to challenge the validity
of the proceeding due to the failure of the party
to receive the witten notice required herein.
(8/14/96)

No variance shall be authorized unless the Board
finds that the condition or situation of the
property concerned or the intended use of the
property is not of so general or recurring a nature
as to make reasonably practicable the fornul ation
of a general regulation to be adopted as an
anmendnent to the Ordinance.

In authorizing a variance, the Board may i npose
such conditions regarding the |ocation, character,
and ot her features of the proposed structure or use
as it may deem necessary in the public interest,
and may require a guarantee or bond to insure that
the conditions inposed are being, and will continue
to be, conplied wth.



(c) To hear and deci de appeals fromthe decision of
the Zoning Adm nistrator. No such appeal shall be
heard except after notice and hearing as provided
by Section 22-7(b) above.

(d) To hear and decide applications for interpretation
of the district nap where there is any uncertainty
as to the location of a district boundary. After
notice to the owners of the property affected by
any such question, and after public hearing with
notice as required by Section 22-7(b), the Board
may interpret the map in such way as to carry out
the intent and purpose of the O dinance for the
particul ar section or district in question. The
Board shall not have the power to change
substantially the | ocations of district boundaries
as established by ordi nance.

(e) No provision of this chapter shall be construed as
granting the Board the power to rezone property.

(f) To hear and decide applications for such Speci al
Exceptions as may be authorized in the Odinance.
The Board nmay inpose such conditions relating to
the use for which a permt is granted as it may
deem necessary in the public interest, and may
require a guarantee or bond to insure that the
conditions inposed are being, and will continue to
be, conplied wth.

No such Special Exception nay be granted except
after notice and hearing as provided by Section 22-
7(b). Unless the application is sponsored by the
Cty of Hanpton, the Board shall not grant any
Speci al Exception until any delinquent real estate
taxes owed to the Gty of Hanpton on the subject
property have been paid. (Anended 1/8/97)

Sec. 22-8. Applications for Special Exceptions and
Vari ances.

Applications for special exceptions and variances may be
made by any property owner, tenant, governnent official
departnment, board, or bureau. Such application shall be made
to the Zoning Adm nistrator in accordance with rul es adopted
by the Board. The application and acconpanyi ng maps, plans,
or other information shall be transmitted pronptly to the
Secretary of the Board, who shall place the matter on the
docket to be acted upon by the Board. No such speci al
exceptions or variances shall be authorized except after
notice and hearing as required by Section 22-7(b). The
Zoning Adm nistrator shall also transmt a copy of the
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application to the Planning Conmm ssion which nmay send a
recommendation to the Board or appear as a party at the
heari ng.

Sec. 22-8.1. Reconsi derati on Upon Deni al .

Upon deni al of an application for either a special
exception or variance, the Board shall not reconsider
substantially the sane application for a period of one (1)
year, except by notion of the Board.

Sec. 22-9. Appeal s to the Board.

An appeal to the Board may be taken by any person or
t axpayer aggrieved or by any officer, departnment, board, or
bureau of the Gty affected by any decision of the Zoning
Adm nistrator. Such appeal shall be taken within thirty (30)
days after the decision appealed fromby filing with the
Zoning Administrator, and with the Board, a notice of appeal
speci fying the grounds thereof. The Zoning Adm nistrator
shall forthwith transmt to the Board all the papers
constituting the record upon which the action appeal ed from
was taken. An appeal shall stay all proceedings in
furtherance of the action appealed from unless the Zoning
Adm nistrator certified to the Board that by reason of facts
stated in the certificate, a stay would, in his opinion,
cause inmmnent peril to life or property, in which case
proceedi ngs shall not be stayed otherw se than by a
restraining order granted by the Board or by a court of
record, on application and on notice to the Zoning
Adm ni strator, and for good cause shown. (8/14/96)

Sec. 22-10. Procedure on Appeal .

The Board shall fix a reasonable tinme for the hearing of
an application or appeal, give public notice thereof, as well
as due notice to the parties in interest, and decide the sane
within sixty (60) days. |In exercising its powers, the Board
may reverse or affirm wholly or partly, or may nodify an
order, requirenent, decision, or determ nation appealed from
The concurring vote of three (3) nenbers shall be necessary
to reverse any order, requirenents, decision, or
determ nation of an adm nistrative officer, or to decide in
favor of the applicant on any matter upon which it is
required to pass under the Ordinance, or to effect any
variance fromthe Ordi nance. The Board shall keep m nutes of
its proceedings and other official actions which shall be
filed in the office of the Board and shall be public records.

Sec. 22-11. Proceedi ngs to Prevent Construction of
Building in Violation of Zoni ng Ordinance.
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Where a building permt has been issued and the
construction of the building for which such permt was issued
i s subsequently sought to be prevented, restrained,
corrected, or abated as a violation of the Zoni ng O di nance,
by suit filed within fifteen (15) days after the start of
construction by a person who had no actual notice of the

i ssuance of the permt, the court may hear and determ ne the
issues raised in the litigation, even though no appeal was
taken fromthe decision of the admnistrative officer to the
Board of Zoni ng Appeal s.

Sec. 22-12. Rel ation of O dinance to O her Laws.

Whenever the regul ati ons made under the Zoni ng O di nance
require a greater width or size of yards, courts, or other
open spaces; require a |ower height of building or |ess
nunber of stories; require a greater percentage of |lot to be
| eft unoccupi ed; or inpose other higher standards than area
required in any other statute or |ocal ordinance or
regul ation, the provisions of the Zoni ng Ordi nance shal
govern. \Wenever the provisions of any other statute or
| ocal ordinance or regulations require a greater wi dth or
size of yards, courts or other open spaces; require a | ower
hei ght of building or |ess nunber of stories; require a
greater percentage of lot to be left unoccupied; or inpose
ot her higher standards than are required by this Odinance,

t he provisions of such statute or | ocal ordinance or
regul ati on shall govern.

Sec. 22-13. Fees (7/11/01)

Every application that cones before the Board of Zoning
Appeal s, whether an appeal of the Zoning Administrator’s decision,
a variance or a special exception, shall be acconpanied by the
nonr ef undabl e fee fromthe foll owi ng schedule. The sumshall be
payable to the City of Hanpton, incidental to review ng,
publ i shing, and reporting the application:

(1) seventy five dollars ($75.00) for any application that is
associated with a current or proposed single fanmly
residential use of property; and

(2)two hundred dollars ($200.00) for any application that is
associated with a current or proposed use of property that is
not single famly residential
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